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• “loose, ill-conceived sympathy masquerades as interlocutory

justice exposing judicial discretion to the criticism of

degenerating into private benevolence.” Decisions on matters

relevant to be taken into account at the interlocutory stage

cannot be deferred or decided later when serious complications

might ensue from the interim order itself- Guru Nanak Dev

University v. Parminder Kr. Bansal, (1993) 4 SCC 401

• Judicial discretion cannot be guided by expediency. Courts are

not free from statutory fetters. Justice is to be rendered in

accordance with law. Judges are not entitled to exercise

discretion wearing the robes of judicial discretion and pass

orders based solely on their personal predilections and peculiar

dispositions. Judicial discretion wherever it is required to be

exercised in accordance with law and legal principles. M.I. Builders

(P) Ltd. v. Radhey Shyam Sahu, (1999) 6 SCC 464

NATURE OF JUDICIAL DISCRETION



RECOUNTING THE PRINCIPLES OF INTERIM RELIEF

• An interim relief can be granted only in aid of final relief. (State

of Orissa v Madan Gopal Rungta, AIR 1951 SC 12)

• General principle is that interim relief cannot be granted if it

would have the effect of granting the final relief. Exception is a

case where withholding such relief would have the effect of

rendering the petition infructuous. The application must, in

addition, show a strong prima facie case, balance of convenience

and irreparable injury -Deoraj v. State of Maharashtra, (2004) 4 SCC 697

• Where no relief is granted at the final stage the Court should

pass orders neutralizing the effect of any interim order passed at

the interlocutory stage. The position remains the same when

interim orders are secured, and the litigant then seeks to

withdraw the main petition. (Kalabharati Advertising v Hemant

Vimalnath 2010 9 SCC 437)



• Where the petition is withdrawn the court should not

continue the interim order. However, where the matter has

been heard out and is then withdrawn the High Court may

continue the interim order for a limited period so as to

enable the petitioner to approach the appropriate forum

(Hotel Queen Road (P) Ltd. v. Ram Parshotam Mittal, (2014) 13 SCC

646)

• A court while exercising its judicial function would

ordinarily not pass an order which would make one of the

parties to the lis violate a lawful order passed by another

court (Prabhjot Singh Mand (1) v. Bhagwant Singh, (2009) 9 SCC

435

• The Court must not give any concrete findings on the merits

of the matter at the interim stage- Union of India v. Kundan



INTERIM ORDERS – ORIGINAL SIDE

• ABJ - Order XXXVIII Rule 5 – Attachment before judgment cannot be

granted routinely. The plaintiff must make out a strong prima

facie case.. The leading case on the point is Raman Tech & Process

Engg v Solanki Traders -2008 2 SCC 302

• Injunctions – Order XXXIX Rule 1 and 2 – The triple test of (a) prima

facie case (b) balance of convenience and irreparable loss or injury

(See Kashi Math Samsthan v. Shrimad Sudhindra Thirtha Swamy, (2010)

1 SCC 689)

• Receivers – Order XL CPC – is one of the harshest interlocutory

remedies The panch sadachar or five principles are set out in

Krishnaswamy v Thangavelu, AIR 1955 Mad 430. The applicant must

make out an excellent case. A receiver will not be appointed when

it will have the effect of depriving the defendant of de-facto

possession.

• Section 75 CPC & Order XXVI – Appointment of Commissioners for 

various purposes 



INJUNCTIONS – GENERAL CONSIDERATIONS

• The object of an interlocutory injunction is to protect the plaintiff

against injury by violation of his right for which he could not be

adequately compensated in damages if the case were resolved in his

favour at the trial. The need for such protection has, however, to be

weighed against the corresponding need of the defendant to be

protected against injury resulting from his having been prevented from

exercising his own legal rights for which he could not be adequately

compensated. The court must weigh one need against another and

determine where the “balance of convenience” lies - Gujarat Bottling Co.

Ltd. v. Coca Cola Co., (1995) 5 SCC 545.

• As with all discretionary relief, the facts play a crucial role in guiding

the exercise of discretion. The conduct of a party is also a material

consideration. Suppression of facts, laches etc disentitles the grant of

discretionary ad-interim relief.

• An injunction is granted in aid of a right. Therefore, the question of its

grant does not arise when there does not exist a right to protect.

Section 41 of the Specific Relief Act enumerates a general class of cases

where an injunction, interim or permanent, cannot be granted.



• Money suits – An injunction restraining alienation of property

belonging to a defendant is not granted in money suits for the

reason that the claim is one for recovery of money and the

plaintiff has no right over the property of the plaintiff that

requires protection. Appropriate relief would be under Order 38

Rule 5. An alienation made in violation of an attachment is void

(See Sec 64 CPC).

• Specific Performance – Though lis pendens would operate, injunction

will be granted to maintain the status quo in respect of the

character of the property since any constructions etc by third

parties may ultimately complicate the execution of the specific

performance decree- Julien Educational Trust v. Sourendra Kumar

Roy, (2010) 1 SCC 379. However, laches is a relevant consideration

for withholding an interim order in a case for specific

performance - Motilal Jain v. Ramdasi Devi, (2000) 6 SCC 420.



• Partition suits – A co-owner is not entitled to an injunction restraining

the other co-owner from exercising his rights in the common

property absolutely and simply on the ground of co-ownership.

However, a limited injunction can be granted to protect the

exclusive possession of a co-sharer pending the suit – See Tanusree

Basu v. Ishani Prasad Basu, (2008) 4 SCC 791.

• Suits for Possession - The general principle is set out in Maharwal Khewaji Trust (Regd.)
v. Baldev Dass, (2004) 8 SCC 488 wherein it was held that the court should not

permit the nature of the property being changed which also includes

alienation or transfer of the property which may lead to loss or

damage being caused to the party who may ultimately succeed and may

further lead to multiplicity of proceedings.

• Intellectual Property Cases – A prima facie case of dishonestly attempting to pass

off goods is a good ground for grant of an injunction. Mere delay in

bringing the matter to the Court is not a ground to refuse interim

relief in such cases - Heinz Italia v. Dabur India Ltd., (2007) 6 SCC 1



INTERIM MANDATORY INJUNCTIONS 
DORAB CAWASJI WARDEN V. COOMI SORAB WARDEN, (1990) 2 SCC 
117

• The relief of interlocutory mandatory injunctions are granted

to preserve or restore the status quo of the last non-contested

status which preceded the pending controversy until the final

hearing when full relief may be granted or to compel the

undoing of those acts that have been illegally done or the

restoration of that which was wrongfully taken from the party

complaining.

• Test : (a) The plaintiff has a strong case for trial. The threshold is

higher than a prima facie case that is normally required for a

prohibitory injunction. ((b) It is necessary to prevent irreparable

or serious injury which normally cannot be compensated in

terms of money. (c) balance of convenience is in favor of the

applicant

• Also see Samir Narain Bhojwani v. Aurora Properties &

Investments, (2018) 17 SCC 203



OTHER TYPES OF INTERIM ORDERS

• Mareva Injunction - takes its name from the Mareva Compania Naviera

S.A. v. International Bulk Carries Ltd [1975 2 Lloyds Rep 509]. They are

now commonly known as freezing injunctions operates by

freezing the defendant's assets (commonly funds in a bank

account) in order to make such assets available for satisfaction

of a future judgment, provided of course the applicant succeeds

in the substantive proceedings. (See Mohit Bhargava v. Bharat

Bhusan Bhargava reported in [(2007) 4 SCC 795].

• Anton Piller Order – takes its name from the Anton Piller

K.G. v. Manufacturing Process Ltd., case [1976 RPC 719], and is passed so

as to preserve evidence which is in possession of the defendant

and there is a strong likelihood that the defendant may destroy

such evidence pending determination of the cause. Commonly

used in IP cases (for the relevant test – see Bucyrus Europe Limited

v. Vulcan Industries Engineering Company Private Limited, (2005) 30

PTC 279



• John Doe Orders – IP violators in cyber space who cannot be

identified are symbolically represented by a fictitious name “John

Doe” which in India is an “Ashok Kumar” order (See R.K. Productions

Pvt Ltd v. Bharat Sanchar Nigam Limited, (2012) 5 LW 626).

• A ‘dynamic injunction’ refers to an injunction order which is

not static but dynamic, and is commonly used in IP cases

(particularly copyright cases concerning rogue websites).

Though the first injunction order may be applicable only to one

website, if mirror websites are created, the injunction would

dynamically apply to the said mirror websites as well. The

copyright owner is merely required to bring the factum of

creation of a mirror website to the notice of the Registrar by

way of an affidavit/application and the injunction would then

automatically extend to the mirror/redirect website. (Disney

Enterprise v. Ml Ltd., (2018) SGHC 206)



INTERIM ORDERS - APPELLATE SIDE

• Appeals against interim orders (Order 43 CPC) – interference is permissible only if

there is gross or palpable perversity in exercise of discretion. No

interference if the view taken is a possible one – Mohd Mehtab Khan v

Kushnuma Ibrahim Khan, 2013 9 SCC 221

• First Appeals – Order 41 Rule 5(1) makes it clear that there is no automatic stay

of the decree of the trial court upon filing a first appeal. Thus, there is

no bar to the decree holder executing the decree if there is no interim

order staying/suspending the operation of the decree. Stay of execution

can be granted upon showing “sufficient cause”. As to what is a

“sufficient cause” see- Atma Ram Properties v Federal Motors 2005 1 SCC 705.

Grant of stay must pass the triple requirements of Order 41 Rule 5(3)

• Second Appeals – The High Court has no power to pass an interim order in a

second appeal unless the appeal is admitted on a substantial question of

law under Section 100 CPC (Raghavendra Swami Mutt v Uttaradi Mutt –

2016 11 SCC 235).



INTERIM ORDERS – PETITIONS UNDER ARTICLE 227

• Interference with interim orders passed by trial courts is

permissible if a case of perversity or error of jurisdiction is

made out. High Court can not only set aside the order but

can also pass appropriate orders which the trial court ought

to have passed in the given set of facts. (Industrial Credit and

Investment Corpn. of India Ltd. v. Grapco Industries Ltd., (1999) 4

SCC 710).

• Grounds for interference with interim orders – (a)

jurisdictional errors (b) errors within jurisdiction can also

be corrected - for instance, where the Court asks itself the

wrong question or approaches the question in an improper

manner or fails to assign reasons to support its conclusions

– the finding of fact can be interfered with under Article 227 -

Kishore Kumar Khaitan v. Praveen Kumar Singh, (2006) 3 SCC 312



INTERIM ORDERS – MONEY DECREES

• Order 41 Rule 1(3) – inserted in 1976- requires that where the

decree is one for money the appellate court shall direct the

appellant to deposit the amount disputed in the appeal or

furnish security in respect thereof. Thus, as a general principle

a money decree cannot be stayed unconditionally having

regard to the legislative intent in inserting sub-rule 3 of

Order 41 Rule 1. An exceptional case has to be made out for

stay of execution of a money decree - Malwa Strips (P) Ltd. v.

Jyoti Ltd., (2009) 2 SCC 426

• The appropriate course would be to pass a conditional order

of stay putting the appellant on terms. (See Manohar

Infrastructure & Constructions (P) Ltd. v. Sanjeev Kumar

Sharma, (2022) 8 SCC 474 – para 14)



INTERIM ORDERS – ARBITRATION MATTERS

• Sections 9 & 17 of the A & C Act. The law as it stands today, enables

the Arbitral Tribunal to grant the same interim relief as the

Court and the remedy under Section 17 is as efficacious as the

remedy under Section 9(1).

• The Court should not continue to take up applications for

interim relief, once the Arbitral Tribunal is constituted and is in

seisin of the dispute between the parties, unless there is some

impediment in approaching the Arbitral Tribunal, or the interim

relief sought cannot expeditiously be obtained from the Arbitral

Tribunal - Arcelormittal Nippon Steel (India) Ltd. v. Essar Bulk

Terminal Ltd., (2022) 1 SCC 712

• The power of the Court under Section 9 is not strictly

circumscribed by the provisions of the CPC – (See for instance

Essar House Private Limited v Arcellor Mittal, 2022 SCC Online SC

1219 wherein it was held that the technical requirement of

pleadings under Order 38 Rule 5 cannot be imported into Section



SECTION 34 & APPEALS UNDER SECTION 37

• Earlier rule of automatic stay of the arbitral award upon filing of the

petition under Section 34 has now been done away. The amended Section

36 now makes it mandatory for the Court to pass a reasoned order

granting stay. The 2015 amendment to Section 36 has been construed to be

retrospective ie., they would apply to all petitions pending on the date

of the coming into force of the amendment (See Kochi Cricket v BCCI, 2018

6 SCC 287)

• An arbitral award for payment of money cannot be stayed

unconditionally even if the appellant is the Government. The exemption

granted under Order 27 Rule 8A does not apply to appeals under the

Arbitration Act. (Pam Developments Private Limited v State of West Bengal,

2019 8 SCC 112). Also see Section 36(3) of the A & C Act.

• Vide the 2021 Amendments, an unconditional stay is permissible if (a) the

arbitration agreement or contract or the making of the award is

induced by fraud or corruption.



INTERIM ORDERS –WRIT PETITIONS

• In matters of public law, the High Court must not only consider

whether there exists a prima facie case, balance of convenience

and irreparable injury but must also see whether the grant of an

interim order would affect public interest (Prabhjot Singh Mand

(1) v. Bhagwant Singh, (2009) 9 SCC 435).

• Upon passing of the final order – the doctrine of merger applies

and the interim order ceases to exist as it merges with the final

order – BPL v Sudhakar – 2004 7 SCC 219

• No interim orders can be passed where the writ petition is held to

be not maintainable - Bharat Coking Coal Ltd. v. Indian Newspaper

Society, (2011) 14 SCC 140

• In a constitutional challenge to a legislation an order of stay

can be granted if the enactment is ex-facie unconstitutional

and public interest requires such a course - Jaishri Laxmanrao

Patil v. State of Maharashtra, (2021) 2 SCC 785



• Interference in revenue matters is not advisable unless a clear

case of illegality is made out and the balance of convenience is

in favor of such a course. The High Court has to examine the

impact of its order on the right of the State to collect revenues

legitimately due to it. - State of M.P. v. M.V. Vyavsaya & Co., (1997) 1 SCC

156

• Stay of recovery of municipal tax etc - Courts should be very

slow to interfere. An order of stay cannot be granted merely

because a prima facie case exists- MCD v. C.L. Batra, (1994) 5 SCC 355

• Interference in contractual matters must be limited. The High

Court has to weight the consequences on public interest, and

must necessarily set out reasons. (Rajasthan State Warehousing

Corpn v Star Agriwarehousing 2020 SCC Online SC 538).

• Similarly, interference in election matters must also be slow - Ravi

Yashwant Bhoir v. District Collector, Raigad, (2012) 4 SCC 407



INTERIM ORDERS - INTRA COURT APPEALS

• An intra court appeal is not an appeal against the order of a

subordinate Court. The High Court, as a Court of Correction,

corrects its own orders in exercise of the same jurisdiction as

was vested in the Single Bench. Such is not an appeal against an

order of a subordinate court. In such appellate jurisdiction the

High Court exercises the powers of a Court of Error -Baddula

Lakshmaiah v. Sri Anjaneya Swami Temple, (1996) 3 SCC 52

• Interference in discretionary interim orders - as long as the view

of the single judge was a possible view the Appellate Court should

not interfere- Mohd. Mehtab Khan v. Khushnuma Ibrahim, (2013) 9

SCC 221

• In IP cases – discretionary jurisdiction to grant interim orders

would not be lightly interfered with save in cases where there is

palpable perversity, Neon Laboratories – 2016 2 SCC 672



EXECUTION PETITIONS

• Taking note of the difficulties of the litigant in executing

decrees the Supreme Court has issued directions in Rahul S. Shah v.
Jinendra Kumar Gandhi, (2021) 6 SCC 418.

• The guidelines issued therein have the force of law under Article

141. The executing court is now required to dispose an execution

proceedings within six months from the date of filing, which may

be extended only by recording reasons in writing for such delay.

Thus, this obligation on the execution court must weigh with

the High Court while granting interim orders staying execution

proceedings.

• In matters concerning dispossession, the High Court can stay the

decree on terms. It can impose reasonable conditions. State of

Maharashtra v. Super Max International (P) Ltd., (2009) 9 SCC 772



• An interim order cannot be granted in an appeal filed with

delay without condoning the delay – State of W.B v Somdeb

Bandyopadhyay, 2009 2 SCC 694

• Ex-parte interim orders granted and vacate stay petitions not

decided within 14 days as required under Article 226(3)- Interim

orders would not cease to operate. Article 226(3) is directory.

(Dr. T. Gnanasambanthan v The Director, 2014 2 CTC 549).

• When a suit is dismissed and is later restored to file interim

orders, if any, would automatically revive unless the order of

restoration expressly or by implication excludes the

operation of the interim order – Vareed Jacob v Sosamma

Geevarghese, 2004 6 SCC 378

MISCELLANEOUS ISSUES


